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Kimberly Sullivan of Horack Talley in Charlotte, North Carolina, obtained a favorable ruling 
compelling class action plaintiffs to arbitrate their disputes.  Following the U.S. Supreme Court’s 

recent opinion in Epic Systems Corp. v. Lewis, 584 U.S. __, No. 16-285 (May 21, 2018), the 
United States District Court for the Western District of North Carolina enforced certain class 
plaintiffs’ arbitration agreements and ordered them to arbitrate their claims in Geiger v. H&H 

Franchising Systems, No. 3:17-CV-00738.  
 

The class plaintiff and several opt-in plaintiffs asserted claims for overtime pay and sought class 
certification. The defendant filed a motion to compel arbitration of their claims as the employees 
had executed class action waivers and arbitration agreements as part of their employment 

contracts. The plaintiffs argued that defendant waived the right to arbitration by delaying the filing 
of the motion and “substantially invoking the judicial process.” 

 
The district court found no waiver and ordered the plaintiffs to arbitrate their disputes and stayed 
their federal action. The district court noted the Federal Arbitration Act’s policy favoring 

arbitration and that courts must “rigorously enforce arbitration agreements according to their 
terms.”  The district court rejected plaintiffs’ argument that defendant had waived arbitration by 

first filing a motion to dismiss. The court noted that to demonstrate waiver, the plaintiffs had to 
demonstrate prejudice. The three factors considered for determining prejudice are 1) whether 
discovery has occurred on arbitrable claims, 2) the time and expense incurred defending against 

dispositive motions, and 3) the moving party’s failure to timely assert its right to arbitrate. The 
district court found that the arbitration agreements were valid, there had been no discovery, the 

motion to enforce arbitration was filed less than four months after the plaintiffs amended their 
complaint, and the motion to dismiss applied to other plaintiffs as well. Accordingly, the district 
court found that plaintiffs failed to overcome the well-established policy favoring arbitration. 

 


